
                                                         IN THE COURT OF SESSION 

 

 

                 UNTO THE RIGHT HONOURABLE THE LORDS OF COUNCIL AND SESSION 

 

                                                                Draft/ PETITION of  

 

ALEX SALMOND [home address…]  

                                                              for Judicial Review of 

 

A purported decision of LESLIE EVANS, Permanent Secretary of the Scottish Government 

(the first respondent) dated 21st August 2018 under and in terms of A Procedure For 

Handling Complaints Involving Current or Former Ministers 

 

 

HUMBLY SHEWETH:-  

1. That the petitioner is as designed in the instance. The respondents are as designed in 

Part 1 of the Schedule for Service. The First Minister (designed in Part 2 of the 

Schedule for Service) is an interested person in respect that she has received notice 

of the decision complained of. The petitioner has standing. The purported decision of 

the first respondent is to the effect that certain allegations of misconduct made 

against the petitioner are well founded. As a result the first respondent has caused or 

will cause that decision to be entered into the official records of the second 

respondent. The purported decision is ultra vires and unlawful. The reputation and 

standing of the petitioner are thereby adversely affected. The recording of the 

purported decision as aforesaid constitutes a violation of the petitioner’s rights of 

privacy and a breach of an obligation of confidence owed to him by the first 

respondent. The first respondent has reported her decision to the First Minister 

causing further damage to the petitioner’s reputation and standing and further 

breaches of the petitioner’s rights of privacy and of the said obligation of 

confidentiality.  

 

2.  That the date on which the grounds giving rise to the petition first arose was 21st 

August 2018. 

 

 



3. That on that date the first respondent purported to decide that certain allegations of 

harassment (“causes for concern”) made against the petitioner by two persons are 

“well founded” (“the decision”). The decision was taken under and in terms of a 

procedure called HANDLING OF HARASSMENT COMPLAINTS INVOLVING CURRENT OR 

FORMER MINISTERS (“The Procedure”). The decision is set out in a Decision Report 

written by the first respondent entitled “Formal complaints against Former First 

Minister, Alex Salmond” dated 21st August 2018 (“The decision report”). The decision 

report is referred to for its terms and is held as incorporated herein for the sake of 

brevity. 

 

4.  That the petitioner seeks:- 

1) Declarator that the decision is: 

a. ultra vires  the first respondent’s powers; 

b.  incompetent in respect that it involves a retrospective application of the 

Procedure; 

c. Unlawful in respect that the first defender has purported to apply the 

Procedure under  material errors in law as to jurisdiction and sanctions, 

d. Unlawful in respect that it was taken in circumstances which were 

procedurally unfair to the petitioner and in breach of his Article 6 rights under 

the European Convention on Human Rights (“the ECHR”), 

e. Irrational, 

f. In respect of allegation D is in breach of the petitioner’s legitimate expectation 

and is irrational and oppressive, 

 

2) Declarator that the recording of the decision in the records of the second 

respondent and the reporting or communication or publication of the decision 

or the IO reports which informed it or of any evidence referred to or relied 

upon in the decision or the IO reports by or on behalf of the respondents to 

any other person is a violation of the petitioner’s rights of privacy at common 

law and under Article 8 of the ECHR and of an obligation of confidentiality 

owed by the respondents to the petitioner, 

 

3) An order for interdict preventing the respondents or anyone acting on their 

behalf from reporting or communicating or to any person or publishing the 

decision or the IO reports which informed it or of any evidence referred to or 

relied upon in the decision or the IO reports and for interim interdict, 

 

4) Reduction of the decision and of any record of it kept by or on behalf of the 

respondents, 

 

5) An order allowing the names of the complainers and the contents of the 

complaints made by them against the petitioner to be withheld from the 

public in these proceedings,  

 



6) An order in terms of section 11 of the Contempt of Court Act 1981  prohibiting 

any press or media reporting of this petition and all proceedings in court 

relating to it which would (either in its own right or if taken together with 

other information contained in or referred to in that press or media report or 

which is already in the public domain) identify the complainers or disclose the 

contents of the complaints made by them against the petitioner,  

 

 

The petitioner craves the court to pronounce such further orders (including 

an order for expenses) as may seem to the court to be just and reasonable in 

all the circumstances of the case. 

 

5. That the petitioner challenges the decision of the first respondent on the following 

grounds.  

The Facts 

6.  On 7th March 2018 the first respondent wrote to the petitioner informing him that 

“an internal investigation” was commenced on 17 January 2018 in respect of “two 

formal complaints” about his behaviour from civil servants  

. According to that 

letter the investigation was being conducted under The Procedure a copy of which 

forms ANNEX A of the letter. The first respondent is the authoress of the Procedure. 

It was written in about December 2017. The petitioner ceased to be a Minister in the 

Scottish Government in November 2014. 

 

7. Under a heading “Formal complaints against former Scottish Government Ministers” 

the Procedure contains the following provisions:-  

 

10 In the event that a formal complaint of harassment is received against a former 

Minister, the Director of People will designate a senior civil servant as the 

Investigating Officer to deal with the complaint. That person will have had no prior 

involvement with any aspect of the matter being raised. The role of the 

Investigating Officer will be to undertake an impartial collection of facts, from, the 

member of staff and any witnesses, and to prepare a report for the Permanent 

Secretary. The report will also be shared with the staff member. 

11 If the Permanent Secretary considers that the report gives cause for concern over 

the former Minister's behaviour towards current or former civil servants the 

former Minister should be provided with details of the complaint and given an 

opportunity to respond. The former Minister will be invited to provide a statement 

setting out their recollection of events to add to the record. They may also request 

that statements are taken from other witnesses. If additional statements are 

collected the senior officer will revise their report to include this information and 

submit this to the Permanent Secretary and share with the staff member. The 

[Redacted]



Permanent Secretary will consider the revised report and decide whether the 

complaint is well-founded. The outcome of the investigation will be recorded 

within the SG. The Permanent Secretary will also determine whether any further 

action is required; including action to ensure lessons are learnt for the future. 

12 For complaints involving a former Minister who is a member of the Party of the 

current Administration, the Permanent Secretary will inform the First Minister 

both in this capacity and in their capacity as Party Leader, of the outcome when 

the investigation is complete. In their capacity as First Minister, they will wish to 

take steps to review practice to ensure the highest standards of behaviour within 

their current Administration. 

13  Where the former Minister was a member of an Administration formed by a 

different Party, the Permanent Secretary will inform the relevant Scottish Party 

leader of the outcome of the investigation and any action taken. 

14 The final report will be provided to the staff member and the former Minister. 

15 If the former Minister declines to co-operate with the process the matter will be 

investigated as far as possible without their involvement. They will be advised of 

the complaint against them and the outcome of any investigation undertaken. 

This will be recorded within the SG. 

16 The First Minister will be advised where a current or former Minister who is a 

member of the Party of the current Administration has declined to cooperate and 

will be responsible for any further action. 
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8. The complaints (described as causes for concern) were set out in ANNEX B to the 

letter of 7 March in eleven paragraphs lettered A to K. The time period covered by 

the subject matter of complaints A to I is . 

Complaints J and K give no specification of dates for the alleged conduct described in 

them however they all relate to the petitioner’s period in office as First Minister. The 

letter of 7 March and the Annexes are referred to for their terms and are incorporated 

into this petition for the sake of brevity. 

 

9. The first respondent appointed an Investigating Officer (“IO”). The IO prepared a 

report for the first respondent in terms of paragraph 10 of the Procedure. The IO also 

submitted a report to the first respondent in terms of paragraph 11. The IO submitted 

further information to the first respondent before she made the decision. The 

petitioner has never been given copies of the reports or any other information  

submitted by the IO to the first respondent. He has never been shown any witness 

statements or any other evidence collected by the IO in the course of her 

investigations.    

 

. The decision has been recorded within the records of the second 

respondent. The first respondent has informed the First Minister of the decision in 

terms of paragraph 12 of the Procedure. 

 

 

10. In her letter of 7 March the first respondent said:- 

“……You may also request that statements be taken by the Investigating Officer from 

witnesses other than the complainers. If you wish to request that such statements are 

taken please supply their names to the Investigating Officer. The Investigating Officer 

will speak to any such witnesses you nominate, provided they are relevant to the 

causes for concern and agree to speak to her. 

You will appreciate that it would be inappropriate to contact Scottish Government 

staff directly. All contact and correspondence should be directed to the Investigating 

Officer. 

 The complainers have consented to their personal data as set out in Annex B being 

shared on a confidential basis within Scottish Government, and with you, but only for 

the strictly limited purpose of this investigation. You may share the personal data with 

your legal advisors for the purposes of responding to the complaints, but it should not 

be shared further without the express consent of the witnesses or complainers. 

Let me assure you that we are handling this process with the utmost care and 

commitment to confidentiality. This is an internal process, and in line with our usual 

practice, we will not make public comment on the investigation.”  

The text of the complaints include sensitive personal data of the complainants and 

the petitioner.  

In a letter to the first respondent dated 13 June agents for the petitioner said:-  

[Redacted]



“As you know this whole matter has been dealt with under conditions of strict 

confidentiality. We refer in that regard to the assurances given by you on 

confidentiality in the previous correspondence. 

Our position remains that you have no jurisdiction to apply the 2017 Procedure to 

complaints against our client and that any purported application of those rules is 

incompetent and unlawful on the ground of procedural unfairness. That being so the 

purported investigation by the IO and your involvement in the procedure involve a 

contravention of our client’s right to privacy. The purpose of this letter is to seek an 

assurance from you that the strict confidentiality which has governed this process will 

be preserved whatever the outcome of this matter.  

For the avoidance of doubt, any communication or publication by you of; - 

(1) the existence of these proceedings,  

(2) any purported determination by you,  

(3) any report from the IO, 

(4) any of the evidence she has purportedly collected, would be a breach of confidence 

and a violation of our client’s right to privacy.  

In the event that you do communicate any of these matters to any person (including 

the First Minister) in a purported application of the 2017 Procedure, you will be doing 

so in breach of confidence. If notwithstanding the above you still take that step, we 

would separately insist that you impose strict conditions of confidentiality. We also 

insist that you give proper notice to the persons receiving your communication that 

the matters are subject to a strict duty of confidence and specifically of our client’s 

position as set out above and in the previous correspondence.” 

The first respondent replied on 21 June saying:- 

“ I can confirm that the Scottish Government continues to take all reasonable steps to  

maintain the confidentiality of this investigation. However, you will appreciate that I 

cannot provide an absolute guarantee of confidentiality at any stage given the  

Scottish Government’s statutory obligations, including those in relation to Parliament 

and Freedom of Information legislation.” 

 

11.  The decision is a finding of misconduct against the petitioner under the Procedure 

and constitutes a major sanction against him. It is and will be destructive of his 

reputation and standing in the eyes of all persons (including Ministers and civil 

servants) who have or will have access to the second respondent’s records. It will 

cause the petitioner enormous loss and damage. Any information about the decision 

which is given out by the first respondent or anyone in or connected with the second 

respondent in terms of paragraphs 11 and 12 of the Procedure and any such 

information which enters the public domain through the respondents’ performance 

of their statutory obligations or otherwise will have the same harmful consequences 

for the petitioner.  

 

Legal Arguments 



12. Ultra Vires. The Procedure has no statutory or other legal basis. It is ultra vires the 

powers of the first respondent. The petitioner was not a Minister when the Procedure 

was brought into being. He did not agree to it being brought in or to be bound by it 

or to it being applied to these complaints. He was not subject to the doctrine of 

collective Ministerial responsibility when it was brought in. The first respondent has 

no legal right or authority to subject the petitioner to the Procedure or to purport to 

make a decision which includes a finding that he has been guilty of misconduct. Esto 

the Procedure forms part of the terms and conditions of service of the complainers 

(which is not known and not admitted) it is not binding on the petitioner. 

 

   

13. Error of Law. The first respondent said in her letter  of 21 June that:- 

“The Scottish Government is not asserting any jurisdiction nor can it impose any 

sanction on [the petitioner].” In making that assertion the first respondent has erred 

in law. The Procedure does involve her asserting jurisdiction over the petitioner on 

behalf of the second respondent in respect that she has taken it upon herself to apply 

the Procedure to the complaints against him and has purported to decide that some 

of the complaints are well-founded and has imposed the sanctions set out in the 

Procedure at paragraphs 11 and 12.  

 

14. Incompetency. The Proceedings against the petitioner are incompetent in respect 

that the complaints are of alleged misconduct which occurred long before the 

Procedure was written or came into effect. The Procedure does not bear to have 

retrospective effect and does not have that effect. At the time the alleged misconduct 

occurred complaints of this kind were dealt with using a different procedure called 

“Fairness at Work Policy and Procedures” (“Fairness at Work”). Fairness at Work does 

not purport to apply to the conduct of former ministers. 

 

15. Procedural Unfairness. The purported application of the Procedure to these 

complaints is procedurally unfair and thus unlawful.  The IO is required to “undertake 

an impartial collection of the facts” and to prepare an initial report for the first 

respondent (2017 Procedure paragraph 10). Thereafter, if the first respondent finds 

cause for concern over the former Minister’s behaviour, she must provide him or her 

with “details of the complaint.” The former Minister is allowed to submit a statement 

responding to the allegations and to “request that statements are taken from other 

witnesses” (paragraph 11). The IO then prepares a revised report for consideration by 

the first respondent. She must then “decide whether the complaint is well founded” 

(paragraph 11 again). This is a quasi-judicial procedure which involves evaluation of 

contentious evidence and the making of findings in fact. In terms of paragraph 10 of 

the Procedure it is the responsibility of the IO to ”undertake an impartial collection of 

facts.” It is then for the first respondent to decide whether any conduct which is found 

to have occurred amounts to harassment of civil servant complainers. 

 



16. In this case it is apparent that the first respondent has assumed the role of fact finder. 

Reference is made to paragraphs 24 to 26 of the decision report. In so doing she acted 

ultra vires the powers conferred upon her by the Procedure. 

 

17.  Separately, the documents which the first respondent purported to take account of 

in reaching her decision was a report from The IO which included “the full text of the 

witness statements, including those taken from witnesses identified by the FFM; and 

Representations made on the FFM’s behalf by his representatives. These include his 

personal responses to the causes for concern and points made on his behalf” 

paragraph 25. Neither the IO nor the first respondent gave the petitioner any of the 

material presented to the first respondent by the IO. The petitioner has never seen 

that material. The petitioner was prevented from giving a full and fair response to the 

allegations against him because of this.  

 

18. The principles of procedural fairness include the right of a person in circumstances 

like these “effectively to prepare their own case and to answer the case (if any) they 

have to meet” –De Smith, Judicial Review paragraph 7-044. The 2017 Procedure does 

not safeguard this right. On the contrary the person accused of misconduct is 

deprived of the right to prepare and present their case because they are denied 

access to potential witnesses and documents. The petitioner was not permitted to 

share the complainer’s personal data with anyone except his legal advisers (first 

respondent’s letter of 7 March). That personal data was the subject matter of the 

complaints. The petitioner was thereby prevented from putting any part of the 

allegations to persons who might have been able to act as witnesses giving evidence 

in support of his denial of the allegations. This is unfair and is an inequality of arms.  

 

19. Separately, it is manifestly unfair to expect the former minister to exercise their right 

to prepare their own case through the offices of an IO who can exercise her own 

choice as to which witnesses to speak to and what to ask them. It is manifestly unfair 

to allow the IO, who is responsible for gathering evidence on which the complaints 

are based, who (in this case) obtained supplementary evidence from the complainers 

and from witnesses after she had submitted her revised report in terms of paragraph 

11 of the Procedure and who makes (or is supposed to make) findings in fact which 

are reported to the decision maker (the first respondent), to have access to witness 

statements and documents which the petitioner was not allowed to see. This is 

inequality of arms and hence a denial of natural justice. The IO had two conflicts of 

interest. First, as the person who gathered and presented the evidence on which the 

complaints are based and as the person who is supposed to have prepared and 

presented evidence for and on behalf of the petitioner. Second, as the person who 

was responsible for investigating the complaints and as the person who was 

responsible for making purported findings in fact.  

 

20. The principles of procedural fairness include access to evidence on which the case 

against the person accused of misconduct is based – De Smith paragraph 7-044, cases 



cited in footnote 211 and paragraph 7-060. Under the Procedure the only information 

disclosed to the petitioner was the bare allegations. He could not formulate a proper 

response without seeing the detail of the allegations as set out in statements from 

the complainers and any other witnesses, in the IO’s initial report (paragraph 10), in 

her revised report and in the information subsequently submitted by her to the first 

respondent. It is apparent from the report decision that the decision was influenced 

by statements obtained from numerous unidentified witnesses. This is another denial 

of natural justice. 

 

21. It is manifestly unfair that the petitioner was denied access to copies of the IO’s initial 

and revised reports for possible use in formulating a response to the allegations. This 

is another example of inequality of arms. The IO gave the first respondent a factual 

narrative upon which she based her final decision in whole or in part. The petitioner 

was denied the opportunity to make submissions in response to that narrative. 

 

22. In this case the effects of these flaws in the 2017 Procedure are that the petitioner’s 

rights were violated in a number of ways: 

 

a. He had no access to the statements of the complainers or of any other 

witnesses;  

b. He was not given the IO’s preliminary report or any other documents 

connected to the allegations; 

c. He was denied the opportunity to consult official records and diary 

entries; 

d. He was not been provided with a witness list;  

e. He was prohibited from contacting witnesses who are civil servants; 

f. He was prevented from putting the content of the allegations to 

prospective witnesses;  

g. He was not allowed to present his own evidence but instead was 

expected to rely on the IO to select and present his evidence as she 

saw fit; 

h. The IO had clear conflict of interests –reference is made to paragraph 

19 of this petition, 

i. The petitioner was not allowed to see the evidence for or against him 

or the IO’s revised report or the information the IO subsequently 

submitted to the first respondent before the first respondent 

purported to make a decision; 

j. He was denied the opportunity to make submissions to the first 

respondent before she purported to make the decision; 

 

23.  The following are examples of some of the ways in which these rules operated in a 

manner which was unfair to the petitioner and which prevented him from obtaining 

a fair hearing or a fair disposal of the complaints:- 

 



 

a. The first respondent’s determination in relation to each of the causes 

for concern in the decision was based in whole or in part on anonymous 

undisclosed witness statement and undisclosed information submitted 

by the IO to the first respondent in her reports and in an undisclosed 

format after her revised report was submitted – decision report 

paragraphs 37-43, 52-58, 59-71, 91-96 and 102-112 for causes of 

concern A, C, D, G and I respectively. 

b. For each of these causes for concern the petitioner was effectively 

prevented from answering them fairly and properly as a result of the 

violation of his rights as set out in paragraph 22 above. 

c.  In the period after 7 March 2018 up to about 20 July 2018 the 

petitioner’s agents set out his procedural objections to the way these 

complaints were being handled in detail in correspondence to the first 

respondent. That correspondence is referred to for its terms and is held 

incorporated here for the sake of brevity.   

d. The petitioner was prevented from investigating how or why these 

complaints came to be made by two individual complainers each of 

whom complained about events which occurred .  

 The petitioner was 

prevented from investigating how she came to be making a complaint 

within a few weeks of the Procedure being written and implemented.  

e. In allegations G the dates specified is wrong. It is a matter of public 

record that the petitioner was  when allegation G is said to 

have occurred. The unfair prejudice arose from the fact that the 

Procedure denied the petitioner the opportunity to follow up on the 

significance of these errors. He had no access to the complainer’s 

statement or any means open to him to investigate how these errors 

arose in the allegations. 

f.  On the same allegation the same prejudice arose in another way. The 

petitioner obtained a copy of an email exchange between the two 

complainers about  

. This exchange occurred shortly after the event. The 

complainer in that allegation  

 

. The decision report contains 

no mention of this exchange. 

 

24. These are merely examples based upon the limited information which the petitioner 

has at his disposal. The contents of the allegations may have been susceptible to 

challenge in countless other ways which were undiscoverable to the petitioner 

because he was denied access to the means of investigating the origins of these 

allegations and the evidence which is said to support them.  

[Redacted] [Redacted]

[Redacted]

[Redacted]

[Redacted]



25. General Irrationality. In making the decision the first respondent purported to take 

account of the very limited response which the petitioner was able to offer to the 

allegations due to the first respondent’s failure to respect the principles of natural 

justice and the petitioner’s rights to a fair hearing as hereinbefore condescended 

upon. That response was of necessity confined to formal denials of the allegations. 

The petitioner did provide the names of witnesses in respect of allegations J and K. 

He did so under protest and under reservation of his challenges to the competency 

and the legality of the Procedure and its application to this case. In any event 

allegations J and K do not form part of the decision. The first respondent knew that 

the petitioner was only offering a very limited response to the allegations and she 

knew the reasons for that. Reference is made to the correspondence from the 

petitioner’s agents from 7 March 2018 onwards. In the decision report the first 

respondent does not acknowledge the nature or reasons for this very limited 

response. In her determination on each of the allegations which are the subject 

matter of the decision she purports to weigh the detailed but undisclosed evidence 

submitted by the IO against the petitioner’s very limited response. The result of this 

exercise in each allegation is a finding that the complainers are “credible” and, by 

inference, that the petitioner’s denial is incredible or unreliable because it is 

contradicted by the complainers’ evidence and by other evidence unseen by the 

petitioner and which he has not had an opportunity to challenge. This was purely a 

paper exercise and was, to the first respondent’s knowledge, one in which the 

petitioner could not give a complete response to the allegations or counter the 

evidence relied on in support of them. Furthermore, the first respondent purported 

to carry out that exercise of weighing the evidence in the knowledge that the 

petitioner did not and could not know what evidence was being put forward or 

considered as supportive of the complainers’ allegations. In these circumstances 

there was no reasonable or rational basis upon which the first respondent could make 

findings of fact on these disputed allegations on the basis of these documents alone 

which included unequivocal denials of the causes for concern which are the subject 

matter of the decision.  

 

26. Article 6 of the ECHR. Article 6.1 states:-  

“In the determination of his civil rights and obligations……, everyone is entitled to a 

fair and public hearing within a reasonable time by an independent and impartial 

tribunal established by law. Judgment shall be pronounced publicly but the press and 

public may be excluded from all or part of the trial……., where ……the protection of the 

private life of the parties so require,” 

The decision is a determination of the civil rights of the petitioner within the meaning 

of this article. The first respondent is a public authority for the purposes of section 6 

of the Human Rights Act 1998. It is unlawful for her to act in a way which is 

incompatible with the petitioner’s convention rights under article 6. The decision was 

taken in circumstances which contravened those rights. Reference is made to 

paragraphs 15 to 25 of this petition. 

 



27. Allegation D – Breach of Legitimate Expectation, Irrationality and Oppression. This 

allegation concerns an incident which was the subject matter of a previous complaint 

against the petitioner in . That complaint was dealt with and resolved using the 

Procedure in place in , Fairness at Work. The petitioner had a legitimate 

expectation that the matter was concluded and that this complaint would not be 

resurrected  years later under a different procedure which was not in force (not 

even in contemplation) when the incident giving rise to the complaint occurred.  

 

 

 

 The 

purported application of the Procedure to this complaint and the decision by the first 

respondent in relation to it are irrational and oppressive. 

 

28. Paragraphs 72 to 78 of the decision report contains a narrative of the circumstances 

which the first respondent took account of in reaching a determination that the 

Procedure could be applied to this allegation despite the fact that it had been dealt 

with under Fairness at Work. That narrative discloses that this determination was 

based upon witness statements  which 

the petitioner has never seen. The narrative is disputed by the petitioner and he was 

deprived of the chance to counter it. This is another violation of the petitioner’s right 

to a fair determination in accordance with the principles of natural justice and his 

article 6 rights.  

 

 

 

 

 

 

 

 

 

 

 

 

29. Privacy and Confidentiality. In respect that the decision is ultra vires, incompetent 

and unlawful (and on allegation D, irrational, oppressive and in breach of the 

petitioner’s legitimate expectations) the communication or publication by the 

respondents of the decision, the IO reports which informed it or of any evidence 

referred to or relied on in them is an unlawful infringement of the petitioner’s rights 

of privacy and of the obligation of confidentiality owed to him by the respondents. 

Likewise a contravention of Article 8 of the ECHR which states:-  

“Everyone has the right to respect for his private and family life, his home and his 

correspondence.” 

 

[Redacted]

[Redacted]

[Redacted]

[Redacted]

[Redacted]

[Redacted]



30. Interdict. The balance of convenience favours the petitioner. In the correspondence 

the petitioner and the first respondent have both acknowledged the importance of 

confidentiality. The subject matter of the allegations includes sensitive personal data 

of the complainers and the petitioner. Much of the information contained in the 

decision and the IO reports is information which falls within the scope of the 

complainers’ and the petitioner’s rights of privacy at common law and under article 

8 of the ECHR. In the correspondence the petitioner set out in detail his position on 

the matters raised in this petition. He offered to submit the disputes between the 

parties on those matters (ultra vires, competency, legality, legitimate expectation 

etc.) to arbitration. The reason for that offer was to enable those disputes to be 

resolved confidentially in a manner which protected those rights of privacy. The first 

respondent rejected that offer. Any reporting, communication or publication of the 

decision or the IO reports or of evidence referred to or relied on in the decision and 

reports before the disposal of this petition will infringe or negate those rights of 

privacy. It will also cause the petitioner loss and damage of the sort described in 

paragraph 11 of this petition. It may also infringe the complainers’ rights of privacy. 

Interim interdict is necessary in order to preserve the status quo in relation to 

confidentiality and privacy pending a judicial resolution of the issues raised in this 

petition.   

 

PERMISSION TO PROCEED 

31.  That the petitioner satisfies section 27B(2) (requirement for permission) of the Court 

of Session Act 1988. 

  

32. The petitioner has sufficient interest to proceed in respect of the following. He is the 

subject matter of a purported decision taken by the Head of the Civil Service of the 

Scottish Government following on from an investigation initiated by her using a 

procedure which applies to the conduct of former Ministers of the Scottish 

Government. The effect of that decision is that he is held to have been guilty of 

serious misconduct amounting to harassment of two persons who  

. That decision is a matter of official record and will, if the 

challenges raised in this petition are unsuccessful, be destructive of the petitioner’s 

reputation and standing and will cause him enormous loss and harm. 

 

 

33. The petitioner has a real prospect of success for the reasons set out in detail in this 

petition. He is a private citizen and there is no legal basis in statute, contract or 

otherwise for the first respondent’s claim of jurisdiction over him in respect of the 

Procedure. The Procedure was not promulgated until December 2017 which is more 

than  after the last alleged incident mentioned in the complaint and more than 

3 years after the petitioner ceased to be a Minister. The Procedure does not expressly 

or by implication have retrospective effect. The Procedure is inherently unfair at 

common law and under article 6 of the ECHR because it prevented the petitioner from 

[Redacted]

[Redacted]



investigating or presenting his own defence to the allegations and denied him access 

to the evidence against him and evidence which might support his defence. The 

Investigating Officer has the conflicted roles of prosecutor, representative of the 

accused former minister (in relation to preparation and presentation of his case) and 

fact finder. The resurrection of the complaint set out in allegation D is in breach of 

the petitioner’s legitimate expectation and is irrational and oppressive because that 

complaint was resolved  years ago under a procedure then in place. The decision 

also involves existing and prospective breaches of the petitioner’s rights of privacy 

and of an obligation of confidentiality owed to him by the respondents. Article 8 of 

ECHR is also engaged.  

 

TRANSFERS TO THE UPPER TRIBUNAL 

34.  That the petition is not subject to a mandatory or discretionary transfer to the Upper 

Tribunal.  

                                              PLEAS-IN-LAW 

1. The decision being ultra vires the powers of the 

second respondent decrees of declarator and 

reduction should be pronounced. 

2. The decision being incompetent in respect that 

it is a retrospective application of the Procedure 

decrees of declarator and reduction should be 

pronounced. 

3. The decision having proceeded on an error of 

law by the first respondent decrees of 

declarator and reduction should be 

pronounced. 

4. The decision being irrational and separately 

unlawful as a result of the application of unfair 

procedures and in breach of the petitioner’s 

article 6 of ECHR rights decrees of declarator 

and reduction should be pronounced. 

5. The decision in respect of allegation D being in 

breach of the petitioner’s legitimate 

expectations and being irrational and 

oppressive decrees of declarator and partial 

reduction should be pronounced. 

6. Any reporting, communication or publication of 

the decision or the IO reports or the evidence 

referred to or relied upon being in breach of the 

petitioner’s privacy rights and a breach of a duty 

of confidence owed to him and separately a 

breach of article 8 of the ECHR decree of 

declaratory should be pronounced, 

[Redacted]



7. The petitioner having reasonable grounds to 

apprehend that the respondents will report or 

communicate or publish the decision or the IO 

reports or the evidence as aforesaid decree of 

interdict should be pronounced. 

8. The balance of convenience being in favour of 

the petitioner interim interdict should be 

granted.  

 

 

According to Justice etc.  

 

….Counsel for the petitioner 

 

 SCHEDULE FOR SERVICE PART 1: RESPONDENTS upon whom service is sought in common 

form: 

LESLIE EVANS, Permanent Secretary to the Scottish Government, St Andrew’s House, Regent 

Road, Edinburgh EH1 3DG.. 

THE SCOTTISH MINISTERS, St Andrew’s House, Regent Road, Edinburgh EH1 3DG. 

 

PART 2: AN INTERESTED PERSON upon whom service is sought in common form: 

NICOLA STURGEON, St Andrew’s House, Regent Road, Edinburgh EH1 3DG.  

 

SCHEDULE OF DOCUMENTS  

[The Decision Letter 

The IO Report 

The correspondence from 7 March as separate items in chrono order 

The previous rules]   




